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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43785 
 Plaintiff-Respondent, )  
     ) CANYON COUNTY NO. CR 2008-19956 
v.     ) 
     ) 
DAVID MICHAEL KENNEDA, ) APPELLANT'S BRIEF 
     ) 




STATEMENT OF THE CASE 
 
Nature of the Case 
 
David Michael Kenneda appeals from the district court’s Order Denying Motion 
for Reduction of Sentence Pursuant to ICR 35.  Mr. Kenneda asserts that the district 
court abused it discretion by denying his Rule 35 motion for a reduction of sentence.   
 
Statement of Facts and Course of Proceedings 
On July 31, 2008, an Information was filed charging Mr. Kenneda with three 
counts of burglary.  (R., pp.26-28.)  The charges were the result of a report to police that 
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several camping trailers had been broken into while they were in storage.  (PSI, p.2.)1  
Mr. Kenneda entered a guilty plea to one count.  (R., pp.33-36.)  The remaining charges 
were dismissed.  (R., p.37.)  Mr. Kenneda was given a withheld judgment with three 
years of probation.  (R., pp.52-54.)   
In November 2010, a Petition for Probation Violation was filed alleging that 
Mr. Kenneda had violated the terms of his probation by violating a law, failing to pay 
court fees, failing to pay supervision fees, and consuming marijuana.  (R., pp.58-63.)  
He admitted to consuming marijuana. (R., p.78.)  Mr. Kenneda’s probation was revoked, 
he was sentenced to a unified term of seven years, with two years fixed, suspended for 
a period of four years.  (R., pp.85-87.) 
In October 2011, another Petition for Probation Violation was filed alleging that 
Mr. Kenneda had violated his probation by violating a law, changing his residence 
without first obtaining permission, failing to maintain employment, using marijuana, 
failing to pay court costs, and failing to pay supervision fees.  (R., pp.88-93.)   He 
admitted all but the changing residence allegations.  (R., pp.108-10.)  The district court 
revoked Mr. Kenneda’s probation and placed him on a period of retained jurisdiction.  
(R., pp114-16.)  After successfully completing the period of retained jurisdiction, 
Mr. Kenneda was placed on probation for four years.  (R., pp.124-26.) 
In January 2014, another Petition for Probation Violation was filed alleging that 
Mr. Kenneda had violated probation by changing his residence without first obtaining 
permission, failing to appear at a scheduled probation meeting, and using marijuana.  
                                            
1 For ease of reference the electronic file containing the Presentence Investigation 
Report and attachments will be cited as “PSI” and referenced pages will correspond 
with the electronic page numbers contained in this file. 
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(R., pp.127-32.)  He admitted to changing his residence without first obtaining 
permission and failing to appear at a scheduled probation meeting violations.  (R., 
pp.154-55.)  The district court revoked Mr. Kenneda’s probation and executed his 
sentence.  (R., pp.1554-55.) 
Mr. Kenneda then filed a Motion Pursuant to ICR 35 timely from the order 
revoking probation.  (R., pp.156-64.)  The State objected to the motion.  (R., pp.165-66.)  
Following a hearing on the motion, the district court denied the motion.  (R., pp.171-77.)  
Mr. Kenneda filed a Notice of Appeal timely from the Order Denying Motion for 






Did the district court abuse its discretion when it denied Mr. Kenneda’s Idaho Criminal 
Rule 35 Motion for a Reduction of Sentence? 
 
ARGUMENT 
The District Court Abused Its Discretion When It Denied Mr. Kenneda’s Rule 35 Motion 
For A Reduction Of Sentence  
 
 A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the 
sound discretion of the sentencing court, and essentially is a plea for leniency which 
may be granted if the sentence originally imposed was unduly severe.  State v. Trent, 
125 Idaho 251, 253 (Ct. App. 1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) 
and State v. Lopez, 106 Idaho 447 (Ct. App. 1984)).  “The criteria for examining rulings 
denying the requested leniency are the same as those applied in determining whether 
the original sentence was reasonable.”  Id. (citing Lopez, 106 Idaho at 450).  Where a 
defendant contends that the sentencing court imposed an excessively harsh sentence, 
the appellate court will conduct an independent review of the record giving 
consideration to the nature of the offense, the character of the offender, and the 
protection of the public interest.  See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).  
“When presenting a Rule 35 motion, the defendant must show that the sentence is 
excessive in light of new or additional information subsequently provided to the district 
court in support of the Rule 35 motion.”  State v. Huffman, 144 Idaho 201, 203 (2007).   
Mr. Kenneda supplied new information in support of his Rule 35 motion.  
Specifically, he attached receipts showing that he paid off all of his restitution, fines, and 
fees.  (R., pp.159-64.)  Additionally, he made the following statement at the Rule 35 
hearing:   
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. . . I followed through with what you requested me to do. And I got my 
court costs paid.  And right now I'm just waiting to start my programming. 
I'm signed up and everything to start my programming on the yard.  And 
even if you were to grant me my Rule 35 and reduce it to a year, I wouldn't 
be out for another six months out until I completed my programming. 
 
(Tr., p.23, Ls.1-8.) 
 Furthermore, he asserts that the district court abused its discretion in failing to 
consider other mitigating factors in this case.  Specifically, Mr. Kenneda has the support 
of his family.  In State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court 
noted that family and friend support were factors that should be considered in the 
Court’s decision as to what is an appropriate sentence.  Id.  Mr. Kenneda has the 
support of his grandmother and mother.  (PSI, p.7.)   
Additionally, Mr. Kenneda has expressed his remorse for committing the instant 
offense and has been able to complete programming.  In State v. Alberts, 121 Idaho 
204 (Ct. App. 1991), the Idaho Court of Appeals reduced the sentence imposed, “In light 
of Alberts’ expression of remorse for his conduct, his recognition of his problem, his 
willingness to accept treatment and other positive attributes of his character.”  
Mr. Kenneda has expressed his remorse for committing the instant offense stating, “I 
feel like stupid that I actually did it and feel bad because I've had stuff stolen from me 
and I know how bad it sucks.”  (PSI, p.3.)   Mr. Kenneda has also been able to complete 
numerous programs while he was on his rider.  (PSI, p.48.)  These programs include 
“Meth Matrix,” Life Skill Management, Family Reunification, Workforce Readiness, 
Success for Life 10-Minute Cognitive Skills, Ben Franklin’s Moral Development Plan, 
Each One Teach One, Aztec Learning System, Support Groups, and Community 
Groups.  (PSI, p.48.) 
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Based upon the above new information and mitigating information, Mr. Kenneda 
asserts that the district court abused its discretion in denying his Rule 35 motion.  
CONCLUSION 
Mr. Kenneda respectfully requests that the order denying his Rule 35 motion be 
vacated and the case remanded to the district court for further proceedings. 
 
 DATED this 13th day of April, 2016. 
 
      /s/_________________________ 
      ELIZABETH ANN ALLRED 
      Deputy State Appellate Public Defender 
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